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ORDER ` oe 
oS AND NOW, this -%2 day of March 1972, in 
— accordance with the foregoing Opinion, defendants! 
=T . thotion to suppress the contents of wire communications 


intercepted by the Federal Bureau of Investigation t between 


. , H 


jeena 


Tnn such evidence obtained by such electronic supveattande during 


and all 
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this period shall not be used as evidence against sald defendants ° 


in any criminal procecding. ` 


ene me 


. Dr Re BECKER, J. J. 
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; The defendants have been indicted for violations of 16 U.S.C. 
-Y , 2/ - 
“Sex ë § 371 (conspiracy) and 18 U.S.C. §-1955. According to the 


Government, the intercepted communications constitute the 


Sie . 
principal evidence against them, . . ~ 


4 


an: by step procedure (spread out over some 8-1/2 pages of the U. 5. 


~ Code) encompassing the entire life cycle of a wiretap. ' Com- 
i 


SS Title III of the Act establishes a stringent step 


a , mencing with the conception of the wiretap in the authorization by 


.. the Attorney General, the procedure ‘then provides for its 
gestation in an application to a competent court requiring 
meticulous detati-ahda several showings of probable cause, and: 
its birth in thecarefully parsed Order of a sudge. The 
Act then goes on“to cover such matters as the manner of 
conducting the interception, the inventorying and impounding of 
the results of the interception, the notification to the persons 
whose conversations were intercepted, rules of access to the 
recordings or tapes, and a host of other "do's" and "don't's" 
pertaining to wiretaps. Not even the tenure of the tap 

-escaped the congressional pen ~- thirty days is the absolute 


maximum length of time allowed for a particular wiretap. 


_ The section of the Act.upon which the defendants 
motion to suppress is bottomed, 18 U.S.C..§ 2516(1), reads as 
~ + follows: | . 


2. Inter alia, 18 U.S.C. § 1955 provides 
that it is an offense to conduct, finance; mariage, supervise, 
direct or own all or part of an illegal. gambling business, An 
illegal gambling business is defined as a gambling business wnich 


(1) isa violat ion of the law of the state 
.or political subdivision in which it is conducted; 


(2) involves five or more persons; and 
(3) has been or remains in substantially 


continuous operation for a period in excess of thirty days 
or has a gross revenue of $2,000 In any single day. 


od 


. - The Motions to, Suppress have been joined in by 
all defendants. 7 
~2- 


—. 


2 egemaea John N. Mitchell, but his Executive tsdhistant,. Sol 
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. The defendants contend that the Government has failed to 


“Petersen. 
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uhel Attorney General, or any Assistant. 
Attorney General specially designated by 
the Attorney general, may authorize an 
application to a Federal judge of competent 
i jurisdiction for, and such judge may grant in 
os . conformity with. section 2518 of this chapter 
. an order authorizing or approving the a 
interception of wire or oral communications..." 7 
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-domply with the requirements of this SEC CLON because the source 
of the requisite wiretap Avbhortzation ‘was not ~ then, AUP OPUEN 
Lindenbaum. It is conceded by the Government (see discussion 
of facts, infra) that Mr. Lindenbaum not only authored the 
memorandum of approval, but also penned the i aa A 
Anitials ’ ('INM") to it’ . The Lindenbaum mation adult was directed 
to Will Wilson, ee oe Attorney General in charge of the 
Criminal Division of m Department of Justice, who, under i 
certain circumstances (See infra), might have had the authority 

to authorize a wiretap application. It is also conceded by the 
Government that Mr. Wilson did not sign the letters; instead, his 
name was signed on the Isero by his Deputy Assistant, Henry E. 
‘The facts, which form the bases of the motion are un 
contradicted and are amplified by the piled affidavits of Attorney 
General Mitchell and Messrs. Lindenbaum, Wilson and Petersen. 


These facts, however, are not novel; they are virtually identical 


‘to the facts in'five previous cases decided in federal courts 


wm 


We turn to.a discussion of the relevant 


`: 


throughout the land. 


sa 
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DA , = 3.. The leading case is United States v. Robinson, 
et al., Crim. No. 71-1058 (5th Cir., filed Jan.- 12, 1972). Its pro- 


geny are United States v. ba ldascari. et al, F. Supp. s Crim. 
No. 14830 (M. D. Pa. Feb. 2, 1972); United “States v. Cihal, et al. 
F. Supp... , Crim. No. 7l- 61 (W. D. Pa., Jan. 13, 1972); 
United States v. Auuino, et al., F. Supp. Sy Crim. No. 
45878 (E. D. Mich., Jan. 17, 197°); contra, United States v. Kins, 
et al., Fy Supp. ey Crim. No. e627 (S. D. Cal. Mares 


6, 1972, “oral opinion by Judge Leland Nic] L500). All but the King č 


case have resulted in suppressions. 


mes 
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statutory pre@rrers and legislative history and of these cases 


ma 
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In Berger v. New York, 388 U.S. 41 (1947), the 


Supreme Court described. electronic eavesdropping, as by its 


SSS. very nature, "an intrusion of privacy that is broad in. scope," ` 


`. and observed that "[few] threats to liberty exist which 
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are greater than that posed by the use of eavesdropping 


devices." Id, at 56, 63. A reading of Title YII and hes 


ae eee Satie history leaves no doubt that Congress intended 


to prohibit all wiretapping and electronic surveillance 


except by law enforcement officials® investigating 


= certain enumerated erimes and under a al circumseribed 
X . 


_and strictly coritrolled procedura, wwe legislative history 


further states specifically that the procedure was intended 


ragh e o 


>- to conform to the ona a standards enunciated 
. f 


in Berger. and Kat v. United States, 389 U.S. 347 (1967). See 


2 


United States v. Baldassari,et al., -~ F. Supp. ' , Crim. No. 


14830 (M. D. Pa. Feb, 2, 1972) at 2; United States v. Cox hug F, 


a a a aAA PEE EAT Ae elei EN S EE 
2d. 679, 684 (10th Cir. 1971). For the legislative history, see.’ . 


generally, U. 8. Code Cong. and Admin. News, Cong. 2d Session 
1968, vol. 2. pp. 2112 et seg. | 


l. he defendants asserted a number of grounds for 
their Motion to Suppress (generally in the area of alleged lack of 
probable cause for the wiretap order). We were in the midst of a 
hearing on the Motion when the point in question here was inter- 
posed. After consideration of Robinson and its progeny, all 


' ment on this issuc. 


S.° For example, Senator Scott pointed out: ay 


f ment officials under a Court order procedure 
" for the purpose of investinating specified 
` crimes involving national security and serious 
offenses." So A i 
(Individual Views of senator Scott. 
l i U. S. Code, Cong. and Admin. News, Cong. 2nd 
+ Session 1968, Vol. 2, p. 2264). 


wl 
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i Ade er. oO | , . i aS 
Fi FU The. Government 's first line of defense to the 
he l - motion rests on iti contention that the | of Tatts TIIT 
proceedings lie in|the neutral judicial deveminseron of 


probable cause. The Government suggests that this 
| f 


~ -determination of probable cause is the main course 


~ 


E as 4t were. in Title III proceedings, and that the authori -~ 


2 w 


`. gation which sets them in motion is like the appetizer, 


a 


en iwhich can be dispensed with. While we agree (see discussion 
eee, at IV infra), that the judicial probable cause actenmination 
“is a sine gua non of satisfying the- requiremen s of tne Fourth 
| 
Auenanert as enunciated in Berper and Katz, we do not agree 
“that the authorization procedure is.a technical step along the 
. Ways serap obs ervance of which can be ignored. A 
For, itis clear to us that the drafters of Title III were equally 
concerned with the E and, therefore, the identity 
of the persons initiating the wiretap application and the 
i 6/ 
manner in which they dia so. Senate Report 1097, in referring 
to § 2516(1) states: SNe 
"Paragraph (1) provides that the > 
Attorney General, or any Assistant 
Attorney General of the Department 
of Justice, specifically designated by 
him, may authorize an application for Š 
i an order authorizing the interception 
of wire or oral communications. This 
provision centralizes tn a publicly respon- 
“sible official subject to the political 
Pa proce ess the | “formulation of Law enforcement 
fy eee a aE ele ce pines Vinee 
Coopatqies. Contrai ization will avoid the 


Wade WELTY that divergent practices might _ 
‘develop. Should abuses occur, the lines of 
responsibility lead to an identifiable 
person. This provision in itself. should 

go a long way toward guaranteeing that no 
abuses will ae 1968 U.S. Code “ence. 
Cong. & Adm. News. pe 2185." (emphases ze“hdded) . 


6. This report, € dated April 29, 1968, 
accompanied Senate Bill 917 and is pttvlished in 
its entirety in United’ States Code Congres sional 
and Administrative News, 90th Congress ~- end 
Session, Vol. 2 (1968). The text of this Souace 
Bill, which was substituted for a 1967 House 
Bill, H.R. 5037, entitled "Law Enforcement and 
Criminal Justice Assistance Act of 1967", 
substantially revised the coneepts of that. 

prior proposal. ‘ihe Senate BLIL which Senate 
Report 1097 describes contains the languare 
finally enacted bythe Congress. United States v. 


Robinson, supra at 5. 
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i : Q@onnenting upon this Report, Judge Clark, 


i i d- 
speaking for the Fifth Circuit in the lead? case of United 


r 


States v. Robinson,| et. al., Crim. No. 71-1058 (5th Cir., filed 


‘Jan. 12, 1972), trenchantly, stated: i 
"By expressing its intention that only : 
t'a publicly responsible official, subject 
to the political process! could initiate 
a wiretap application, Congress wanted 
to make certain that every such matter 
} 7 would have the personal attention of an 
oe individual appointed by phe President and 
i confirmed by the Senate.” Its réasoning | 
was that this narrow limitation to top ! 
or department officials would (1) establish 
2 a unitary policy in the’ use of the awesome 
power conferred, and (2) require that power 
= to be exercised with a circumspection re- 
S ., enforced by ready identifiability of he'who 
f was responsible for its use, thus maximize 
ing the .guarantee that abuses would not occur. 


t EEA 
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: 6. In the .case of the npeowney 


7 General, /see 28 U.S.C.A. § 503. As to =; 
9 the nine! Assistant haan: General, see ... 


28-U.S. Cp A. § 506." United States V. 
A korine on, supra at a 


At a T point in the opinion, in comparing the power to 


auLNonI ee the initiation of wiretap procecdings with the 


power to erent immunity from prosecution to witnesses whose 
testimony is necessary to the public interest OLER has been 
held to be delegable by the Attörney General wider 28 U.S.C. 
§ 610" (eee discussion infra), Judge Clark observed: 


"Pho decision to ask a court to compel 
testimony with a consequent grant of ae 
immunity does not involve an action even 
appvouchting the gravity which attaches to 
-the decision to apply for permission to 
engage in secret electronic surveillance. 
Congress could justifiably feel it im- 
portant that the public know that only 
an identifiable person subject to the 
political process could trigger the un-. 
know, unseen, unheard intrusion into 
private affairs that are constitutionally 
protected anninst unreasonable searches, 
entitled ‘to freedom from self-incriminatory 
results, and presiuuptively innocent. With 
equal propriety, Conrsress could choose to 
permit a broader number of properly designa- 
ted persons to askea court to require a 
witness to relate facts he knows and, as a 


7. December 1968 Grand Jury v. United States, 
N20 F.2d 1201 (7th Cir. 1970). Cf. In The Matter Of Zoia Horn, 
No, 71-1160 (3d. Cir., filed March 14, 1972). 
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Cs a P o, A - price therefor, relieve him of proseçutien | 
, DIONEX pU for his involvement and past actions wiileh 
f - : are oftenalready fully known to the law and 
s , ' Many times the subject of plic charges." . 
(footnote omitted). Unite@™@tates v. Robinson, 


supra at 8-9. 


D N of Title III's wiretap provisions. 


= £ Ir. l 

a ee, = a The factual record before us on the question 

j -į involved consists principally of affidavits submitted by the 
— Government from Attorney General Mitchell, “Exéoutive Assistant 


~~ Attorney General- Lindenbaum, Assistant Aptomney: General 


Wilson and Deputy Assistant Attorney General Henry Petersen. 
Unlike the Lindenbaum and Petersen affidavits which are specific, 
the affidavits of the Attorney General and Mr; Wilson are. 

in the nature af statements of general policy’ related E 

the uent of wiretap} Sathorn zations and were intended to, 


.cover the entire series of cases of which this is but one; 
they do not discuss the facts of this particular case.. The sub- 
stance of the affldavits may be summarized as follows, 
The affidavit of Attorney peters Mitchell 

which was dated February 18, 1972 discusses the procedure 
used by the Department of Jusbree du processing ae ap 
requests., Mr. Mitchell states that, ee 18 U.S.C. 

2516(1) perinits sed him to delegate to certain officials the, 

-- “power to authorize wipe bie. he nonetheless required that ali 
regus sts be nenea to him for his personal consideration. E 
The requests were accompanied by the recommendations of the 
Preeti Assistant Attorney General, Sol Dinaenbatm; If 
the Attorney General approved the reuueete he would indicate 
his approval by initiating a memovandam to the Assistant 
Aetopney General in charge of the Criminal. Divigion specially 
desi enacine Nin to authorize the application. The erucial 


segment of the Attorney eero tis affidavit is a folio swing: 
l Poi l s 
; 8. The Wilson affidavit also contalns referere 
to a specifie Florida case. The Mitchell affidavit was 


a copy of the one filed in United States v. King, Crim. No. 
11627 (SD. Cal. 19/2). = 


We concur in the Robinson court's view of the CERDAN AIS nee 


meena i p 
“ 
meow 


T e rennet 


Hao 

T ae this Depattinent first utthizedithe 

do provisions of Title III, I vertially 
@ authorized my Executive Asgbstant to 

act on my behalf on reques that might 

be transmitted by the Criminal Division 

at a time when I was not available to act 

on them. I gave him this authority in 

the light of his familiarity with my 

policies and with my decisions on all the 

requests that had been previously submitted 

to me. My subsequent review of cases in 

which he approved requests on my behalf 

confirmed that he followed my policies." 


i . 


Sethe Attorney General adds that he personally authorized all 


applications made after November 20, 1971. 


Mr, Lindenbaum's affidavit is dated February 4, 


‘1972. After reiterating the Attorney General's desire to econ- 


‘Assistant Attorney Genoral in the Criminal Diviston, under Mr. Wilse: 


sider personally all requests, Mr. Lindenbaum states that, , 


since’ February. 19.69, he has routinely reviewed the requests, 
having. become familiar with the statutory requirements and the 


w 


actions taken by the Attorney Genéral. He states that on March 
12, 1971 and April 2, 1971, the requests (for original. authoriza~ 


tion and extension) tn this ease were received in the Attorney 


General's office along with a recommendation for approval by the 
Criminal Division. He poes on to describe the procedure that 
was followed: 


"ln each instance, I reviewed the submitted 
' material, coneluded that the request satis- 
= = filed the vequiremonts of the statute and 
. also concluded, from my knowledge of the 
Attorney General's aetions on previous 
cases, Lhat he would approve the request if 
submitted to him. Because the Attorney 
P General was not available on either occastion 
[sic], I approved each of the requests pur- 
suant to the authorization which he had 
° ‘Given to me to act in the circumstances and 
caused his initials to be’ placed on memoranda ' 
to WLLL Wilson. The memoranda approved ` 
requests that authorization be given to 
Raymond E: Makowski to make applications for 


interception orders...." ett 


ve 


—_ 


The affidavit of Henry Petersen, a Deputy 


dated February ‘h, 1972, relates the procedure followed in the 
present case before it reached the Attorney General's office. 


o 


the requests were received by the Department of Justlee on 
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QA aay Je yo ao . Somewhat more than a ydar artes Pan l ~ 


eget tem Sree a e a a 


i 


MD NM LE 8 . J mee 
‘Best Copy Avail Yay a poe bab untk of bhe Orpeahibaed othe , 
and Raekebeuvlug Seetion af the Criminal 
Division by attorneys who primary function 
was to review the entire matter for forms 
- and substance with particular emphasis on 
assuring strict adherence to the required 


t+ 


SIn < statutory, judicial, and Constitutional 
SSS ; standards," . 


t 


| 
Recommendations for approval of the requests were given by 


AR een meee ee 


==. attorneys of the above mentioned Unit and by Deputy Chiefs 
i T= 
a LA of the Organized Crime and Racketeering Section. The files 
SeA 
a were then sent to Mr. Petersen who, after ex xamining them, 
7 forwarded them to the Attorney Genera 1's office with a detailed 
recommendation of approval. Following the approval by the 
' Attorney General's Office, the Criminal Division sent letters 
dated March 12, 1971 and April 2, 1971 advising Mr. Makowski of .th 
authorization (the oripinal authorization and extension). Mr. 
Petersen deseribes the authorization issued by the Criminal Divi- 
sion after receiving approval from the Attorney General's Office 
as follows: oo, _ ~< , 
l 0 "Isigned Will Wilson's name to 
the letters of March 12 and April 2, 1971, 
in accordance with the authorization of 
Will Wilson and the standard procedures of 
the Criminal Division. I regarded the 
` signing of Will Wilson's name as a ministerial 
act, because Will Wilson had authorized, me 
to siren hio name to’and dispatch.such a letter 
of authorization In every instance in which the 
request had been favorably acted upon in ‘the 
Office of the Attorney General. Will Wilson 
did not examine either file or expressly 
’ l i authorize either application...." ° 


“Whe affidavit of Mp. Wilson, who was the Assistant 
Attorney General in charge of the Criminal Division in March and 


Avril ol 1971, is dated September 15, 1971 and, as noted above, 


does not’ refer specifleally to this case. Mps WLAS 


describes the operating procedure in effect in March and April 


of 1971 as follows: 
"I have authorized Peputy Assistant 
Attorney General Henry B. Petersen and 
Deputy Assistant. Actorney General Harold 
Shaptro to sign omy niu vo letters of 


authoriantion for application to United Stabens 


Distrlel Courts Cor orders under itle 18, 

United States Code, Section 2518, after such 

application nas been approved by the Attorne 
o General. 


- 
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; B+ Bo th¢hrecora afforded by the affidavits, the Governihent added < 


` 


©, 


= » a statement Th open court to the effect co tt agreed that 
. \ neither Mr. Mitchell nor Mr. Wilson were — made aware of 
SS the pendency of the wiretap authorizations and applications in 
ae AS question.in this case, and that they were never consulted at 
~ any time with respect e E 


i a : l . š III. l ' © 


Our review of the facts dees n aiea that the 


meeen 


~~ congressional command that the wiretap oae e be authorized 


. 


em See sarin annem Meme Ae m m n 


PO tet eon 


by the Attorney General or an Assistant Attor: ey denera specially 


designated by him was not complied*with in this case. Although 


the facts were apparently carefully considere by the Organized : 


Crime ‘and Racketeering Section and by Messrs.’ Petersen and 


. 


u Lindenbaum, there was ho review, much less the requisite 
sentient review of tha matter by Mr. Mitchell or by anyone 


within the express parameters of the statute. Sol Lindenbaum 
; J 
and Henry Petersen do not come within the orbit of the legisla- 


tive decree: neither was appointed by the President and confirmed 
: by the Senate. Moreover, it is insufficient to allege that Mr. 


f : Maa koimme a 


Mitchell (or M». Wilson, had he been properly designated) would 
have concurred in the decision to proceed had he (they) been ‘con- 


sulted, or that their approval would be "routine". Such a notion 
’ p} 


9/ é 


would flout the statutory scheme. 


pee ee tate 


9. Althou;h it is of secondary importance in 
view of the lack of sominal authorization by the Attorney 
General, bad Mr. Wilson been conrorred the power to authorize 
the applicavhons, the affixing of bis signature by My. Petersen 
appears to us to be more than a "ministerial act" as the 
Government contends. In United States v. Aquino, supra (the 
orisinal application) and United States Ve tannelil, Criminal No. 
71-062 (MW. D; Pa., filed Jan. 13, T°7@), the courts found that 
tie AtLtorney General had in fact initiated the mererandum to 
Mr. Wilson.. They concluded that the requisites of: 2516(1) were 
thereby satisfied, notwithntandins the ollenation that Wild 
Wilson's sinrmnature was affixed by one of hic depuis assisunuss., 
Such holdings ure not free Prom donbt, sinec tar acmorandun 
v would have to be analyzed to determine if the Attorney Goneral 
had actually authorized the wiretap or had only specially 
designated an Assistant a General to authorize it; in 
other words, In cach ease the court mist determine if the 


(over) 
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payers, m “) a8 ` x a 7 ogre Ashe oa] e g 
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@ If the Government's posit is to prevail, it 
can dose oniy on the basis that there is statutory authority 
for the delegation of the Attorney General's power to Mr. 
Lindenbaum or to Mr. Petersen: The Goyenmicnts a? aneuee 
_ here, as it has in Robinson and its progeny (see fn. 3, s supra) _ 
that the power of the Attorney General to authorize a wee 


application is in fact so delegable pupevant to |28 U.S.C. § 510. 


However, the Robinson court SoPackivery address ed itself to that- 


contention: "Since § 510 already existed when § 2516(1) , 
- was enacted, the inclusion in the later statute 
of language opeet YANE who the Attorney 
General could specially designate to perform 
the instigating function would have been 
surplusage if Congress meant that ‘tho-Attorney 
General could authorize the performance of this 
duty by any officer, employee or agency of his 
department. We therefore conclude that § 2516(1) 
$ was intended to operate as a limit upon § 510, 
i rather than that § 510 broadened the ¢ircum- 
scribed ausnority set out in § 2516(1). 


The lewislative history of § 2516(1) as ‘well 
as simple logic, compel the conclusion that § 510 
must not be read as liberalizing the narrow 
ree Congress placed on'who could initiate 
the wiretap process...." United States v. 
Robinson, supra at 4. 


. 11/ 
We agree with Robinson. The Government 


has, however? added new ammunition to the delegation argument. 


9: . (eont'd.) Assistant Attorney General was 
delegated vhe power to authorize, or whether the Attorney 
General had authorised the wiretsp and the Assistant Attorney | 
General moro ly conveyed rhat nottee of that decision. Jn thts 
Case, becuuse of the defect in the initial authorination by the 
Atvorney General, we need not make that determination. 

. =z% 


10. 28 U.S.C. § 510 states: 
"The Attorney General may from time to time 
make such provisions as he considers appropriate 
authorizing the performance by any other officer, 
employee, or anenecey of the Department gor Justieec 
of any function of the Attorney General. 


11. We also avvee with Judge Kennedy, speaking 
in the Aquino case, that «s.a mitter of statutory construction, 


she specific statute (§ °£16(])) must prevail over the fem ral 
«$ b10). United States v. Aguinc, supra at H, 
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ee The Government's new arguments are preia 1aCea Uy eee 
De Ve oy ae Fa, “ay 


te 


Se The lous impos sibility of one'manis personally eee ani 
> * all the stavWtory cunsidons of an Orne è- as Attorney 
` Generali The burdens of the Attorney eeneenienie are un- i 
ae questionably onerous, if not overwhelming, ana tne Government , 
Sete 


proceeding from the necessity of delegation of all sorts of 


wee oy duties by busy public officials and the special personal 


(ena Tn 
anan a LntLonship between the Attorney General and his pxocutive 


nee ssistant, has contended that we should: (1) treat a Linden- 
z baum, as the Attorney General's "alter ego" with respect to 
"= matters such as these when the Attorney General is not 
se, ‘available; and (2) find that the delegation to Mr. Lindenbaum 
constitutes a satisfaction of the statutory command. 
The argument is summarized as follows: 
"As his accompanying affidavit shows, 
eh f ` Sol Lindenbaum is in frequent contact with 
the Attorney General, and acts under his 
“direction and approval in these matters. 
The practice of having a personal aide in 


“whom an official must and does repose total 
confidence is well. known and widely accepted 


ver - 


ae 


not only in the executive branch, but in we 


— 


the legislative branch as well. (c¢.f., 

United States ve Joe Doe, Mike Gravel, poe 
ota o oenilory, | Live vrvenor, Nos. I-T eis l, 
FIS and 71-1335 (Ist Cir. ), decided 
-January 7, 1972, ~ op. at 11-12). The 
nature of such a relationship demands that the 
aide and the officer be treated as one, id. 
Congress was, of course, well aware of this 
practice and should be presumed to have legis 
lated with it in mind." (Government Brief p. 4). 


¥ 


We do not doubt that Mr. Lindenbaum is a highly responsible 
offictal. Tt way also be, as the Government argues, that in 


he person of Mr. Lindenbaum there is a centralized repository: 


for application of a consistent policy towards wire interi eption. 
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a 12. The duties of Executive Assistant to the 
~ Attorney General are contained in 28 CFR § 0. Ela): 


"Assist E aamenadt ip the roview 
of opinions, interpretations, decisions of 
e “the Poard of Teminration Appeals, appii- 
cations Por porden and otber forms of 
Executive clomency, antitrust complaints, 
contracts, ampeements, and proposed offers 
in compromise, and other matters SS 
: for the Attorney General's action. 
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Ndwever, the Government's contentions that Mr. Pinaédoaun’ role 
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constitutes*a fulfillment of statutory E fail in a most 
significant respect. For, as we understand this unique area, 
Congress has made form as important as substance; Congress 
was concerned not just with the integrity of the internal 
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Justice Department review of agency VirebIp: PCOS Ue 


n pa DAE also with | the identity and status of the person ' 
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SeA 


initiating he authorization to apply ‘for Sei approval. 


While Congress conferred upon the Justice Department the ~ 


authority to initiate the wiretap process, it is clear to us _ 
that it deemed implementation of that awesome power to be'a matter 
of high Jator policy. Accordingly, the approval of Mr. 
Lindenbaum,. not an official subject to the "political process", 


does not fill Hie conme ioni bili. 


s Another problem with the Government's "alter 


ego" anp RMETY is that it does not stop with Mr. Lindenbaum, but 


“could be extended to anyone in thë Department of Justice with. 


any degree of stublure., Tn this fashson, the Government, by, 
determining who qualifies as the Attorney General's “alter 

ego", could, in effect, dilute the standard which pongress tried 
to create. Although not sugpested Dy the facts of this case, 

Ye note that in the absence of SOATCA application of 


the rule, a laxity could develop which might lead to excesses 
or abuse, As we view it, the noeonsity Eor eo compliance 
With bhe srabube pea wirebap otliatbon gpoms dust ag much 
from the preecantv-setting example of condoning laxity which 
could lead to further laxity in years to come, with serious 
consequences to personal liberties, than from concern over the 
rights of the accused in'n piven case, | 
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It seems to us that the Attorney General could 
have satisfied-the statutory requirements had he specifically 


and in writing designated Mr. Wilson, the Presidentially 
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orney General 
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‘appointed, r IGS ally confirmed Assistant At 
- in charge of the Criminal Division, to aug rize the initiation 


of wiretap requests, This would have mén cupabiy relieved the 


g 13/ 
Sex Attorney General's burdens, but he chose not to do so, 
; ; | 
=e The Government advances another} argument: not 
ie a e 


D raised in the other cases. It As that if COnERESE had desired 


ee =" 


See authority in question to be non-delegable,. it would have 


aeo ERpRESSLY stated so, in the same manner that it did in amenaing 


Sia dis 


= m tle 18 U.S.C. § 245(a) during the same session of Congress 
jin which 18 U.S.C. § 2516 was enacted, Section 245(a)(2), 
which relates to criminal prosecutions for wilful violations 
of civil rights reads in part (as thus amended) : 


ee - - . +" * S"No prosecution of any offense described 
_in this Section shall be undertaken by 
the United States except upon the. certi- 
. fication “in writing of the Attorney 
"+ General or the Deputy Attorney General 
that in his judgment a prosecution by 
the United States- is in the public 
interest and necessary to secure substan- 
tial justice, which function of certifica- 
tion may not be delegated." 


However, this argument y too, falls short of the mark. What- 
ever may be said of this section, it cannot be deemed to be_ 
part of the legislative history of Title III, the import of 
which, as we have said, is quite clear. Moreover, the hiper 
which-this argument would purportedly give to the Government's 
§ 510 delegation argument really ET ee much; the power 


to initiate wiretaps could then be delegated to anyone in the . 


13. Congress could, of course, grant him relier 
as well by expanding the scope of his delegable power in this 
area, i . 
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Jus ice > ma. whichis clearly an untenable position in 
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light ‘of the legislative history of Title ane 
i 
S Accordingly, we must reject the Government's 
SS 
So contention that the wiretaps in this case may be’ sustained 
l 
a as an.exercise of delegated power. | 
ae Sa ! 
See IV | 


The Government has raised another .argument 
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- for the first time in this series of. cases. It is that, even 


{ 
assuming, that the wire interceptions were not properly 


authorized, we should not invoke the "drastic remedy" of 


“OF the ‘exclusionary rule is to provide "teeth" for the 


suppression of evidence under the exclusionary rule: 


- os / "GW hdle the exclustonary rule serves a 
-< valuable purpose in cases of violations a 
of Constitutional or other substantial 
.rights, it should not be inflexibly 
extenden to cover all deviations from norms 
regardless of the good faith of the government 
and the merely technical nature of the devia- 
tion...<. No real deterrent interest would be ~ 
s served by suppressing the evidence in this 
case, Since the object of the government at 
all times has been to comply with the 
statutory requirements" Government's ‘Brief, 
“Pp. ©. 


This argument misconceives the nature of the 
question before un. The exclusionary rule is constitutional 
in origin. Weeks v. United States, 232 U.S. 383 (1924) 

Mapp v. Ohio, 367 U.S..643 (1961). The raison d'ètre , H 

Fourth Amendment . In the’ wiretapping context, the requisites 
of the Fourth Amendment (of. Katz and Berger) are met in the main 
by compliance with the provisions of § 2518. What we are deal- 


Lu / 
ing with is a separate statutory requirement (§ 2516(1)), 


Which is not mandated by Kate. and Berger, but which Congress 
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14, Cf. Benanti v. United States, '355 U.S. 96 


(1957); United St abek Vv. Jamiclii, Crim. To. 7i- “062 (W. D. Fa. 


filed Jan. L3, 19/2). 
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required as a further safeguard in view the awesomeness 
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ge The "exclusionary rule" ‘has also been construed 
in terms of the supervisory power of the federal courts over Pi 
a 15/ od EF 
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Si O matters in evidence before them, However, to repeat, what is 


— before us is a statutory matter, and we know of no authority 
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BEET eS vested in a lower federal court to ignore a statutory precept - E 
._._ on the basis of some inchoate supervisory power. A 
V. : 
The Government makes a final argument -not -z 
heretofore advanced in this serles of cases. It is that the 
: $ w * . à w an 
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" wire interception contents cannot bes suppressed because of the 
` . . - ` m ‘ oe k- 
language of § 2518(10)(a), which states, inter alla: “ 
a BRE a "Any aggrieved person in any trial ... X 
may move to suppress the contents of any inter- 
cepted wire.or oral communication, or evidence ae 
$ derived therefrom, on the grounds that -- = 
(i) the communication was unlawfully ke 
oe intercepted; oe 
(43) the order of authorization or approval í 
under which it was intercepted is insufficient f 
on its faces; or I 
(ii1) the interception was not made in - 
conformity with the order of authorization or = 
approval." : = 
ee 
The Government contends: Sos : a. 
"Any weehnieal violation in the authorization’ 
for the ampitenttou does not come within these ae 
grounds, unhess the word tunlawfuldy' in (i) 2°° ¥ 
z, is piven the broadest possible interpretatTon. R 
Tf such a broad meaning were intended, however, =: 
then there would have been no need for specify-  z. 
ing the other two grounds. since they, too, & 
‘would be encompassed in that meaning." Govern- 3 
ment's Brief, p. 7. , è. 
nI 
; 15. Whether the origin of the exclusionary - Ẹ 
rule is the Constitution or a rule of evidence, the nexus with 
the Fourth Amendment ds bbe vrome, ven IP it were a rule er 
evidence, Lt still is applied In federal eases; the dif vere nee 
jn characterization concerns whether the exclusionary rule 
must be applied to the states. E 
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_ Th dovera overlooks the fact that Congress has wiltttén 
i | 
T an exclusion apy rule into the statute ine form of § 2515, 


which states,’ inter alia: 


"Whenever any wire or: oral communi~ . 


See l cation has been intercepted, no part of 


the contents of such communication and no 
evidence derived therefrom may: be received 
in evidence in any trial... before any 


ise ae court ... If the disclosure of that informa- 
Sa | tion would oS be in violation of this chapter. " 
a " empnasis a . - 


The interrelationship of § 2515 and § 2518(20)(@) is revealed ` 


oe: ~—— in the legislative history. 


"Section 2515 of the new chapter imposes 
an evidentiary sanction to compel compliance 
with the other prohibitions of the chapter.... 
The: provision must, of course, be read in light 
< of section § 3578010) (a) discussed below, 
. which defines the class entitled to “Take a 
y es ee motion, to suppress... The provision thus forms 
Swe Ste an intesral part'oi the system of limitations 
i N s.u . designed to protot privacy. Along with the 
: : =" . criminal and civfl remedies, it should serve 
` to aye that et standards of the new 


re Sone S. Code Cong. ae Adm. 


News, Bupra-at 218i =85, 


Furthermore, § 2518(10)(a) “provides the remedy for the right 


ereated by seetion 2515." U. S. Code Cong. and Adm. News, cupra 
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at 2195. l a 2: 


i In order to aeaa if "the disclosure of that 
information [the contents of the interception] would be in 
vioation of this chapter", wo must look to §§ 2511 and 2517. 
Inter alia, § 2511 prohibits. any willful use of an interception. 
"Tel]xcept as otherwise specifically provided in this chapter." 
§ 2517(3) is an exception to § 2571] and allows the disclosure 
of the contents of a wiretap at trial if "intercepted dn 
accordance wlth the provisions of this chapter." Since the 
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interception in this CARET HDN not in accordance with thes 
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` provisions of ‘this chapter, EN § 25161); the use at rial 


ee “Sn 
would not fall within the excention of § 2517. Therefore, 
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n We concludMM@hat disclosure of the cont q- of the wiresip ‘ 


would be in violation of this chapter,’ le., a willful use t 
Ee -of an interception under § 2511, and that the statutory 


exclusionary rule would apply here. 
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The foredotnn analyois compels the conclusion 
that the contents of the electronically intercepted telephone 
~= communications must be suppressed in this case. This con- 
l clusion is not unaccompanied by mixed feelings. We do not 
: pre judge the amey the observation that it is indeed = 
unfortunate that the failure to obtain proper authorization 
y will apparently deprive the Government of.an opportunity to at 
least attempt to prove the defendants g ee n are we’ 
unmoved by the fact that a prophylactic result has been 
achieved by Robinson and its progeny, for. the Justice 
Department is Aoi anaient scrupulously following the Act. 
but we are not at liberty to apply a prospective rule. The 
interception was not În necordanee with the Act, and, in terms 
of the Intention of the lewislative drafters ran afoul of 
svouiiieNs whieh ape at the core of the safeguards ‘therein v 


enshrined. Accordingly, we must enter the following Order. 
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16. This result wilt not attain, of course, 
if the Government can produce sufficient evidence other tnan 
wiretap evidence to go to trial and get to the jury. ~ ` 
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NO. 71-312: 


Z ; mte ae t hee i ` CT - ‘a ee 
ay an ` ©, si 2 ae r x-3 
oso” Deas "3.  IOPINION AND ORDER vr 
bes . St | Se ae 
á . < = l - > s > 2 2 i a 
EDWARD R.|BECKER, J. ; MARCH -7, 197: 
1 This is a motion to suppress the contents oi a 
certain electronically intercepted telephone conversations. : 
The wiretaps were made pursuant to Orders entered by D 
s former Chief Judge Jonn W. Lord, Jr. of this Court me 
pursuant to applications by Raymond E. Makowski, a special í 
attorney for the United States Department of Justice, under 
the provisions of Title III of the Omnibus Crime Control = 
K 1 Lin 
i and Safe Streets Act of 19C9, 18 U.S.C. §2510, et seg. ("Act"). poe 
x : SETEN pe 
5 RA E Rag > ; ` 2 
a = 
1. Judre Lord's Order of March 16, 1971 A 


authorized interception fer a maximum of fifteen days. Cr z 
Aprili 6, 197., Mr. Makowsk’ avriliied for and received Judy imi 
Lerd's auth: zation to continue tha interception for an Fo 
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additional -- “teen days. ipes tbe extension of a wiret: a 
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rast ke autne viseg in ule ame . saer as the original, ou SES 


on doeg n< .igrferentiit beswch them. As it happens Fo 
se, She, ree of proes. aing the application for she aires 


wigi l wiv var and tne extension were identical and ac r IACI. 
ey ..and or fall together. : 


\ 
v 


ag 
~e 
S 
ps 

i 

AJ 

an, 
b 

j 

N 
D 
gee ` 


— REENE 


